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PER: NARINDER KUMAR, JUDICIAL MEMBER

Assessee-appellant is proprietor of Gupta Builders. He  has
challenged the order dated 22.03.2024 passed by the Learned CIT(A), u/s
250 of the Income Tax Act, 1961 (hereinafter referred to as the “Act”).

Matter pertains to assessment year 2015-16.
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2.  Vide impugned order, appeal filed by the assessee challenging
assessment order dated 06.09.2017, passed u/s 143(3) of the Act, has
been dismissed.

Vide abovesaid assessment order, Assessing Officer assessed total
income of the assessee at Rs. 63,23,520/-while making following two

additions to the income declared by the assessee:-

“Income as declared by the assessee Rs. 56,05,310/-
Add: Addition as per para 3 above Rs. 5,25,514/-
Add: Addition as per para 4 above Rs. 1,92,691/-
Total assessed income Rs. 63,23,515/-
r/o u/s 288 Rs. 63,23,520/-“

3. Hence, this appeal.
4. Arguments heard. File perused.
5.  While framing assessment, the Assessing Officer made addition of a
sum of Rs. 5,25,514/-, as regards certain liabilities, which, in the opinion of
the Assessing Officer, were outstanding since long, as per claim of the
assessee, but, actually which had ceased to exist.

This addition came to be made while resorting to the provisions of
section 41(1) of the Act.
6. Second addition to the tune of Rs. 1,92,691/-, was made by the

Assessing officer, while observing that the said amount was found to have
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been received by the assessee from Shri Raj Kumar Gupta as contract
receipt, but the assessee did not account for the same in the year under
consideration.

7. It may be mentioned here that in the course of arguments, Learned
AR for the assessee has not pressed the first ground of appeal which is to
the effect that the assessment was barred by limitation, in view of
provisions of section 143(3) of the Act.

8.  On merits, the learned AR for the assessee has referred to the
impugned order passed by Learned CIT(A), which depicts that 6 notices
were issued to the assessee, and submitted that the first notice dated
31.12.2020 was issued during Covid period and could not be noticed by the
assessee.

He has further submitted that the second notice came to be issued
after 3 years i.e. on 13.12.2023, and because of the long gap, it also could
not be issued by the assessee, particularly because the assessee had
stopped doing business as a civil contractor.

As regards next three notices, Learned AR for the assessee has
pointed out that the same were issued in the month of January,2024 with a
very short interval, whereas the last notice issued on 15.03.2024 provided

very short time to the assessee to respond the same.
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Therefore, Learned AR for the assessee has urged that a reasonable
opportunity, of being heard was not afforded to the assessee, and as such
the impugned order deserves to be set aside.

9. At the same time, Learned AR for the assessee has submitted that
this is a case where provisions of section 41(1) of the Act do not come into
application, reason being that the assessee had carried forward said
liabilities from year to year, and paid that liability in the next year i.e. 2015-
16, but this fact has not been considered by the Assessing Officer or by
the Learned CIT(A), and as such, the addition made on this account
deserves to be set aside, and the matter needs to be remanded to the
Assessing Officer for decision afresh, after providing opportunity of being
heard to the appellant.

10. As regards, second addition of Rs. 1,92,691/-, Learned AR for the
assessee has submitted that even though said income received during the
year under consideration was not accounted for in the same year or
reflected in 26 AS, while filing the return of income, said income was shown
in the return of income furnished subsequently, and requisite tax liability
was discharged, but this fact was not taken into consideration by the

Assessing Officer, and as such, the matter needs to be remanded to the
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Assessing Officer for decision afresh, even on this account, after providing
opportunity to the appellant of being heard.

11. Learned DR for the department has not objected to the submissions
made by the Ld. AR for the assessee for remand of the matter to the
Assessing officer for decision afresh on each account i.e. as regards each
addition referred to above.

12. As regards notices issued by the office of Ld. CIT(A) to the assessee,
Form 35 presented before Learned CIT(A) would reveal that e-mail address

i.e. advsljain@gemail.com was furnished in column17 for communication of

notices to be issued to the appellant by the said office. When the email ID
was of the Advocate engaged by the assessee, it was for him to notice the
same and take appropriate steps after contracting or consulting the
appellant-assessee. Therefore, there is no merit in the submission that the
notices could not be noticed by the assessee.

13. First notice was issued during the Covid period; the second notice
was issued after 3 years; the next three notices were issued in the January,
2024 itself, within short duration; and the last mentioned notice dated
15.03.2024 also provided very short time to the assessee to respond. In

this situation, we find that the assessee, who had engaged an advocate
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and whose e-mail ID was furnished, cannot be made to suffer for non
furnishing of response to the said notices.

14. Even otherwise, as is available from the impugned order, Learned
CIT(A) dismissed the appeal, while observing that the appellant was not
interested in pursuing the appeal on merits, and that there was no evidence
to rebut the assessment order.

15. It may be mentioned here that even if an assessee-appellant does
not appear before Learned CIT(A), while disposing of the appeal, Learned
CIT(A) is required to the state the points involved for determination, discuss
the same and then give decision on each point involved in the appeal.

In this case, we find that Learned CIT(A) neither stated the points for
determination nor discussed the same, and simply confirmed the
assessment order due to the reason that there was no appearance on
behalf of the assessee-appellant or no evidence was led to rebut the
assessment order. Even on this account the impugned order deserves to
be set aside.

16. In the course of arguments, Ld. AR for the assessee has referred to
the return of income for the assessment year 2016-17 and pointed out that
therein gross total income of Rs. 83,56,969/- was shown, and taxes to the

tune of Rs. 32,35,966/- were paid. Reference has also been made to copy
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of Profit and Loss Account (page 26 of paper book) wherein net profit of
Rs. 51,804.04 has been shown as as contract income.

Copy of ledger account of Dhruv Cement Products available at page
26 of the paper book also reflects transaction of Rs. 42,526/-.

All this material needs to be verified and considered by the Assessing
Officer as regards addition no. 1.
17. As regards second addition, copy of ledger account of Goyal Savitri
Industries with Proprietor as Raj Kumar Gupta, and copy of Form 26AS for
the financial year 2015-16 had been made part of the paper book (pages
28-34). These also need to be verified and considered by the Assessing
Officer, as regards the second addition made vide impugned assessment.
18. In other words, having regard to the material referred to above, on
the abovesaid aspects, material relied on by the assessee-appellant needs
to be verified and considered by the Assessing Officer for decision afresh.
Result
18. In view of the above referred to documents, and the reasons
recorded above, the appeal is disposed off, for statistical purposes, and
while setting aside the impugned order passed by the Learned CIT(A),
matter is remanded to the Assessing Officer for enquiry and verification of

the material furnished by the assessee-appellant and any further material,
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as shall be required by the Assessing Officer, and to take all requisite steps
for the purpose of framing of assessment afresh after providing reasonable
opportunity, of being heard to the assessee-appellant.

Order pronounced in the open court on 15/07/2024.
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